Versions of this article were prepared for conferences in 2001 and 2006 in Europe dealing with the reform of private company law. The basic point is that recent U.S. law holds important lessons for Europe as it embarks on private company reform and confronts the jurisdictional competition regime enabled by Centros and other cases. The article shows that this competition is preferable to a single set of business association rules issued by a central planner. U.S. law has evolved through a bottom-up process of experimentation, in which firms can pick suitable rules by making both "horizontal" choices among the various jurisdictions and "vertical" choices among business forms available within jurisdictions. New and more efficient legal structures have evolved that regulators could not have envisioned only a few years ago. The article describes partnership type firms, contrasting both the traditional and new varieties and the partnership form with the corporate form. It then discusses the forces that have shaped partnership in the United States, the evolution in partnership terms wrought by these competitive forces, and implications of this process for European law.
I. INTRODUCTION
The partnership form has rapidly evolved in the United States, particularly in recent years, as a result of competition between jurisdictions and among business forms. This provides an important lesson for Europe in the wake of Centros. 1 This Article shows that 
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The Evolving Partnership 3 competition creates a dynamic law that is responsive to the varied needs of modern firms. This is preferable to uniform lawmaking, which erroneously assumes that lawmakers can anticipate what optimal rules should be over time and across different firms. The recent Centros decision raises important questions about the future of European law, particularly the law of business organizations. By characterizing a corporation as eligible for the privileges and immunities of a full-fledged citizen of its state of origin, including the right to establish a branch in a country outside its origin that is subject to home-state law, 2 Centros sets the stage for increased jurisdictional competition for European business law. Although Centros does not eliminate the rule that the law of the country in which a firm has its "real seat" or main office governs its internal affairs, 3 it invites erosion of this doctrine by giving some firms a way to avoid its effect.
Centros might spur regulators either to more aggressive efforts to harmonize European business law, 4 or to embrace jurisdictional competition for business law. This Article advocates the latter approach. Focusing on U.S. partnership law, which has developed recently in a setting of open competition among the fifty-one U.S. jurisdictions, this Article demonstrates that jurisdictional competition is preferable to a regime in which firms must comply with the rules of all states in which they do business, or in which a single lawmaking body provides all the rules.
Until recently, partnership law was uniform across U.S. jurisdictions, all but one of which had adopted the 1914 Uniform Partnership Act almost verbatim. During this stable era of partnership law, the partnership form was characterized by decentralized management directly by the owners, personal liability of members, and dissolution upon dissociation of a member. These features kept partnerships closely held, predominantly family affairs.
But partnership has always contained within it powerful seeds for change. Partnerships have been governed mostly by contract, unlike corporations, which are constrained by the concept of "state creation." These seeds have now germinated. The stable era of partnership ended in the United States around 1988 and was replaced by a period of rapid development and change. Partnership law itself is now nonuniform across U.S. jurisdictions. More importantly, the partnership form itself has split into subforms, including the limited liability company (LLC) and the limited liability partnership (LLP), that provide a continuous spectrum of forms.
This recent history in the United States holds important lessons for Europe as it embarks on partnership law reform. A single set of business association rules issued by a central planner cannot meet the needs of various types of firms or respond to firms' changing business needs. Central planning is hostage both to inherent limits on human elsewhere solely in order to avoid these regulations); Case C-208/00, Überseering BV v Nordic Construction Company Baumanagement GmbH (NCC) 2002 E.C.R. I-9919 (2002) (denying a Dutch corporation the right to sue in Germany pursuant to the real seat rule was contrary to the right of establishment); .
2. See id. 4. This is the approach recommended by Ebke, supra note 3.
For discussions of the implications of
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The Evolving Partnership 4 knowledge and foresight and to interest group politics. Rather, firms should be able to pick suitable rules by making both "horizontal" choices among the various jurisdictions and "vertical" choices among business forms available within jurisdictions. Moreover, more efficient rules can emerge from jurisdictional competition for business formations, and from an evolutionary process in which more efficient forms become more prevalent and less efficient forms fall into disuse. 5 The primary engine of efficiency is the parties' ability to contract for the applicable law, including selection of a firm's internal governance rules through choice of the state of organization. 6 There is significant evidence that permitting horizontal and vertical choice of business forms produces efficient outcomes. 7 In particular, the recent, rapid changes in partnership and related business forms in the United States, discussed above, provide a kind of laboratory in which to test the efficiency of various regulatory approaches. New and more efficient legal structures have evolved that regulators could not have envisioned only a few years ago. Moreover, the "lock-in" effects that some theoreticians imagined have not impeded the evolution of business forms. Instead of being locked in, inefficient old forms have been swept away. This is the world that Centros potentially opens to Europe. This Article proceeds as follows. Part II broadly describes partnerships, contrasting the traditional and new varieties and contrasting the partnership form with the corporate form. Part III discusses the forces that have shaped partnership in the United States, primarily firms' ability to engage in horizontal choice among jurisdictions and vertical choice among business forms. Part IV discusses the evolution in partnership terms wrought by these competitive forces. This process suggests that optimal partnership rules defy top-down theorizing and planning. Part V presents some implications of the analysis, particularly for present and future European law. Part VI presents concluding remarks.
II. THE NATURE OF PARTNERSHIP
This Part broadly describes the subject of this Article. 8 Subpart A shows that the partnership form, though mutable, is essentially defined by its contrast with the corporate form. Subparts B and C describe the beginning and ending points of the evolutionary process discussed below in Part II, while Part III provides more detailed descriptions of specific partnership issues.
A. Partnership vs. Corporation
The partnership is fundamentally a contractual entity. Courts and commentators often describe partnership as proceeding from contract, 9 and as arising from the intent of 
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The Evolving Partnership 5 the purported partners. 10 In contrast, the corporation is often described as a state-created legal "person." 11 The most famous expression of that view is in Trustees of Dartmouth College v. Woodward, 12 which characterized a British crown charter granted to Dartmouth College as "a contract, on the faith of which, real and personal estate has been conveyed to the corporation" 13 and thus entitled to protection under the contract clause of the U.S. Constitution. 14 Constitutional protection came as part of a Faustian deal by which the firm recognized the state (in this case, the Crown) as its creator. According to Chief Justice Marshall, the corporation was a "mere creature of law," 15 suggesting that it had rights that private contract could not create. This characterization reflects entrepreneurs' early practice of obtaining special state charters that granted permission to incorporate. However, special chartering was replaced long ago by general incorporation, in which the state's only involvement in creating the corporation is accepting the articles of incorporation for filing. 16 Although the advent of general incorporation reinforced the view of the corporation as a contract among the parties to the firm, vestiges of the corporate person theory survive through shareholders' limited liability for torts and the special corporate choice of law rules. With respect to tort liability, it might seem that, because the firm's owners cannot insulate themselves from tort creditors solely by contracting among themselves, limited liability is a state privilege, and the firm is to some extent a creation of the state rather than of private contract. This is inaccurate because limited liability is simply a feature of a particular type of contract. 17 More importantly, limited liability provided an excuse for distinguishing corporations from other types of contracts that did not apply to partnerships. Similarly, the corporate person theory supports the "internal affairs" choice of law rule that applies the law of the incorporating state to certain legal issues. Without this rule, corporations would be subject to the vagaries of enforcement of contractual choice of law. 
The Evolving Partnership 6 subject to the protection of the creating state. Again, the apparent distinction between corporations and other contracts, though illusory, 18 shaped the different legal treatment of corporations and partnerships. In short, incorporated firms exchanged their autonomy as contractual entities for favors accorded state-created entities. This gave states a reason to apply special restrictions to corporate contracting that they would not apply to ordinary contracts. Partnerships, by contrast, never made this Faustian deal. Traditionally, partners are vicariously liable for debts of the firm. Moreover, while they can select the law of a particular state to govern their contract (and in the United States courts normally enforce these clauses), 19 enforcement is not as invariable as the application of the incorporation state's law under the U.S. internal affairs rule.
Distinctions between partnerships and corporations seem to be diminishing. Partnership-type businesses, such as LLCs and LLPs, have limited liability based on state filings and are subject to corporate-type internal affairs rules. 20 There is an increasing trend toward recognition of partnerships as entities. 21 However, the entity characterization is simply a way to summarize the effect of partnership law for various (although not necessarily all) purposes, and does not change the fundamental nature of partnership. 22 Partnerships remain contractual despite these corporate trappings. 23 
B. The Traditional Partnership
Although partnerships have remained true to their basically contractual nature, the specific rules of partnership have changed significantly. That change and its explanations are the focus of this Article. The basic model of the partnership set forth in the Uniform Partnership Act (UPA) is for a very closely held and informal firm. Each partner has, by default, an equal power to control the business and to share in profits, irrespective of his capital investment. 24 Thus, each partner is both a co-principal and an agent in a principalagent relationship. As an agent, a partner can bind the business to acts within the scope of the agency 25 while, as a principal, a partner is personally liable for the acts of the firm's other partners and employees. 26 
2006]
The Evolving Partnership 7 admitting new partners. 27 It follows, in turn, from these significant management powers and partner liability that partners cannot freely transfer all of their partnership rights. 28 Instead, they exit by cashing out of or liquidating the firm, in either case through at least a technical dissolution. 29
C. The New Partnership
Many of these basic default rules have carried over into modern U.S. law, including the Revised Uniform Partnership Act of 1994 (RUPA), but with some important modifications. Partners now can limit the agency power of non-managing members, at least in real estate transactions. 30 The partners' personal liability for the debts of the firm has been qualified by requiring creditors to first exhaust partnership assets, even in tort cases. 31 Exit provisions have been significantly revised to eliminate the absolute requirement of dissolution upon partner dissociation. 32 Even more important than these changes in general partnership law, the partnership form has splintered into other forms. This, in effect, reserves general partnerships only for the most informal relationships. LLCs, while having many partnership characteristics, have the corporate features of limited liability, an option for centralized management, and even-under many statutes-restrictions on dissociation of members. 33 LLPs are essentially general partnerships with limited liability. This allows firms to eliminate vicarious liability while retaining the general partnership form, which may be advantageous in complying with regulations and facilitating the transition from general partnership. As discussed below, these changes resulted from jurisdictional competition in the U.S. federal system and have made the partnership form more adaptable to business needs.
III. COMPETITION AND CHANGE
This Part discusses the principal force that produced the changes discussed abovejurisdictional competition within the U.S. federal system. As previously discussed, other forces also played a role in the change, including contractual avoidance and external shocks such as tax law changes. 34 This Article emphasizes jurisdictional competition in order to focus on the potential effects of the Centros case. Subparts A and B distinguish two forces of jurisdictional competition: "horizontal" choice among jurisdictions, and "vertical" choice among the various business forms available in each jurisdiction. Subpart C discusses the effects of competition, particularly eroding formerly mandatory state and 
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The Evolving Partnership 8 federal rules. These limits on firms' ability to avoid mandatory rules indicate that jurisdictional competition constrains regulation without eliminating government's power to regulate efficiently. Before beginning this analysis, it is important to note the significant difference between horizontal and vertical choice discussed here and an alternative menu-type approach to business association statutes that offers firms choices with respect to each of several issues. Although jurisdictions might compete to provide different menus, menu options, in themselves, are not comparable to horizontal choice because a single rulemaker determines the options. Nor are menus comparable to vertical choice, because menu options arise in a single business form rather than offering choices among distinct business forms. This issue relates to the costs and benefits of linkage, discussed below. 35 
A. Horizontal Choice
Horizontal choice arises in the United States because firms can choose the rules that govern their internal structure at low cost by organizing under the rules of any "incorporation" state while doing business or locating assets in one or more "host" states. Thus, horizontal choice arises by contract alone, unconstrained by the firm's location. Firms' ability to contract for any state's internal rules prevents states from imposing strong and costly regulation on firms' internal structures. While this rule initially applied mainly to corporations, more recently it has spread to unincorporated firms such as the LLC and LLP, which permit corporate-type choice through filings in the state of organization. 36 Until recently, general partnerships had less flexibility because they were subject to general choice of law rules and because the UPA had been adopted in fifty of the fifty-one U.S. jurisdictions. However, general partnership moved closer to other business associations with the promulgation of RUPA in 1994 by the National Conference of Commissioners on Uniform State Laws (NCCUSL), and the spread of LLP provisions. RUPA introduced to U.S. partnership law both nonuniformity and explicit recognition of contractual choice of law. 37 LLP provisions, which have been adopted in every state and were added to RUPA in 1997, accelerated these changes by permitting general partnerships to select governing state law through corporate-type filings. 38 Because this Article seeks to offer lessons from the United States for Europe, it would be useful to briefly describe the conditions that create jurisdictional choice. To begin with, it has been thought that constitutional protection under the commerce clause and privileges and immunities clause of the U.S. Constitution enabled interstate competition for corporate governance. 39 But the Constitution has played a smaller role in facilitating this competition than these commentators suppose. Because corporations are artificial persons, they are not protected by the privileges and immunities clause. 40 45 The commerce clause at least forbids states from imposing trade barriers against out of state firms by discriminating against them merely because they are not incorporated locally. More importantly, firms are subject to constitutional protections such as due process wherever they do business in the United States. Apart from the Constitution, firms can do business in every state under the same basic legal institutions and language. Thus, firms' mobility is not inhibited by significant variations in the business environment among the states.
The ability to conduct interstate business, in turn, gives host states incentives to recognize incorporation state rules. Interest groups in each state stand to gain or lose in the resulting interstate competition. Accordingly, they push for rules that make their jurisdictions inviting to, or at least do not repel, interstate firms. 46 In particular, lawyers gain from promoting the use of the state's courts and of their own expertise as business planners. 47 State legislators may therefore stand to gain more from welcoming interstate firms and offering them friendly terms than by appeasing groups that would gain from the application of local law.
A Europe governed by a strong application of the Centros decision is both more and less conducive to jurisdictional competition than the United States. It is more conducive 
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The Evolving Partnership 10 in the sense that it offers constitutional protection for foreign incorporation. 48 On the other hand, it is less conducive because the basic structures, such as common language and institutions, make it harder for multi-jurisdictional firms to operate in Europe than in the United States. This difference makes constitutional protection of foreign incorporation even more important in Europe than in the United States. Moreover, as discussed below in Part V, this difference ultimately may prevent U.S.-style jurisdictional competition from arising in Europe and may necessitate changes in how the competition model should be applied in this context.
B. Vertical Choice: Choice of Form
Firms can choose rules not only from among states, but also from among a variety of business forms within each state. A multiplicity of statutory forms provides different sets of default rules for different types of firms, which are valuable where the costs of customized contracting are high. 49 Among other things, these rules serve to form the basis of interpretive networks of cases and forms. 50 Although private organizations can generate forms, statutory promulgation is often helpful in generating networks and in providing enforcement mechanisms. 51 Multiple business forms are beneficial because they offer alternative coherent bundles of rules for different types of firms. 52 The traditional partnership form, discussed above, offers one such bundle in the sense that strong co-management and at-will dissolution naturally complement partners' personal liability.
Even more importantly, multiple forms within each state provide an additional dimension of regulatory competition that can break down inefficient mandatory rules. Multiple forms offer opportunities for regulatory arbitrage. 53 Consider, for example, the role of multiple business forms in facilitating moves from mandatory fiduciary duties to enforcement of fiduciary waivers or from vicarious partnership liability to limited liability. Legislators may resist such moves either because of opposition from strong interest groups such as trial lawyers, or because of genuine policy concerns about the costs of permitting free bargaining. But permitting the move in one of several standard forms may not trigger the same level of opposition because the new rule will apply only to firms that are willing to incur the switching and other costs of adopting liberal business forms 54 
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C. Effects of Choice
This Subpart discusses the effects of horizontal and vertical choice in eroding mandatory rules and contributing to the evolution of the partnership form. Sections 1 and 2 discuss the erosion of state and federal rules. Section 3 discusses the advantages of offering different forms for different types of firms. Section 4 shows that choice does not necessarily lead to chaos, but instead may lead to convergence on uniform rules where efficient. Finally, Section 5 shows evidence of the effectiveness of choice of law and choice of form, notwithstanding the "lock-in" effect some commentators have feared.
Erosion of State Restrictions
There have been two eras in which horizontal competition among states and vertical competition among forms eroded traditional restrictions on the internal structure of business associations. Innovations spread from single states and business forms, leading to a gradual process of nationwide recognition. These developments demonstrated the power of horizontal and vertical competition in breaking down state-imposed barriers to contractual freedom.
In the first era, competition broke down the practice of special chartering involving state legislators' sale of charters to individual firms. 56 Beginning with New Jersey and Delaware, states passed general incorporation statutes, and other states gradually recognized the firms formed under these statutes.
The second era is the recent history of the partnership form. Even after the spread of general incorporation, closely held firms that wanted limited liability had to be satisfied with unaccommodating corporate default and mandatory rules. For example, centralized management through a board of directors, restricted transferability of ownership interests, voting according to ownership interests, and continuation of the firm following a member's exit are all provisions unsuited to closely held firms. Corporations' contracts for partnership-type governance rules were sometimes strictly interpreted or simply not enforced. 57 While states adopted statutory and judicial rules for "incorporated partnerships," firms that adopted such forms remained exposed to the default rules of the chosen corporate form beyond the specific partnership-type provisions they agreed to.
The logical response to this situation was giving firms the option to adopt partnership-type business forms that included limited liability. But U.S. tax law reduced the benefits of adopting limited liability partnership-type forms by essentially applying two-tier corporate taxation to such firms. The next Section discusses the change in federal tax law that accommodated the development of partnerships with limited liability. That change unleashed state competition regarding partnership-type limited liability forms. The LLC spread rapidly from two states in 1988 to all fifty-one jurisdictions only six years later. As LLCs evolved, they became more flexible and better adapted to closely held firms' needs. 58 
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These new forms not only brought new flexibility in themselves, but also helped loosen the rules of existing forms. States developed LLPs and changed the older limited partnership form. Moreover, the greater contractual freedom permitted in the partnership form appears to be spreading back to the traditionally more constrained corporate form. Some states, particularly Delaware, recognized the contractual nature of partnership by passing statutes that explicitly provided for enforcement of broad fiduciary duty waivers. 59 This provided a precedent for dropping restrictions on corporate waivers. 60
Erosion of Federal Rules
A federal system subordinates state law to federal law in some respects. This would seem to significantly constrain state competition. 61 However, it is important to keep in mind that state law often defines the terms and the contexts in which federal law operates. Thus, changing state rules can reduce the impact of federal constraints.
A good example of this process concerns federal tax constraints on state business forms. Federal tax law once restricted the availability of limited liability by using this feature as an important part of the test for determining whether a firm was subject to corporate tax treatment. 62 Although the Internal Revenue Service (IRS) nominally applied a four-factor test that required at least two corporate characteristics in addition to limited liability to hold that a firm was a "tax corporation," it had signaled that limited liability alone could cause a firm to be considered a corporation by initially proposing that the first LLCs be taxed as corporations. 63 While the IRS was pondering LLCs, state legislatures and businesses were changing the limited partnership form. 64 Businesses formed limited partnerships with corporate 64. See Ribstein, supra note 62, at 426. This activity was at least partly attributable to the Tax Reform Act of 1986, which, among other things, caused top corporate tax rates to exceed top individual rates and eliminated the lower tax on capital gains.
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The Evolving Partnership 13 general partners, thereby giving firms virtually complete limited liability. Also, state legislatures eroded the "control rule" pursuant to which limited partners who participated in control took on the personal liability of general partners. This forced the IRS to make increasingly fine distinctions in order to maintain the tax distinction between corporations and partnerships. The IRS also had to choose between greatly broadening the corporate tax and making official what the changes in the limited partnership form now implied. In 1988, the IRS chose to classify a Wyoming LLC as a partnership for tax purposes. 65 This led to the rapid development and spread of LLC statutes 66 and the development of the LLP. 67
Variation and Adaptability
Increased choice of form not only eroded federal and state restrictions on form, but also allowed firms to customize their contracts to suit their individual needs. As discussed in more detail below, the currently available range of business forms suits firm-specific preferences in such respects as degree of formality and centralization of management. State laws offering several different sets of default rules allow a firm to adopt a set of rules that is coherent (in the sense that the different rules work together), that invites efficient gap-filling by courts, and that helps ensure efficient application of regulatory provisions. 68 This permits more efficient matching of default rules with various types of firms.
Consider, for example, the choices offered by the three leading partnership-type business forms. The general partnership form suits very closely held firms managed directly by their owners not only in terms of its default management rules, 69 but also its rules regarding owners' power to bind the firm. 70 In contrast, management and control are sharply separated in limited partnerships, as exemplified by the limited partnership "control rule" which penalizes limited partners who participate in management. 71 The Virginia statutory requirement that prevented the continuity of life corporate attribute from attaching to Virginia limited liability companies necessarily permitted events over which the company had no control to jeopardize its very existence, potentially in the prime of its economic life. With the change in the IRS regulations, it was no longer necessary to avoid this corporate attribute. Potentially serious problems could be avoided by eliminating dissolution upon enumerated unforeseen events. As of July 1, 1998, a Virginia limited liability company may have, effectively, perpetual existence. The same Act that gave Virginia limited liability companies perpetual existence also added § 13.1-1040.1 which addressed events causing a member's dissociation. The events that previously led to the dissolution of the company now result in the member's dissociation. 
Evolution of Business Forms
The important question about the erosion of regulation and the variations in state statutes is whether these changes efficiently meet firms' needs. Some might argue that, on the "supply side" of regulation, legislators are not adequately motivated to make efficient changes that do not serve the objectives of powerful interest groups. 73 Indeed, powerful groups might actively oppose changes that erode existing regulation favored by these groups. There is also arguably a "demand side" problem in that firms will be impeded from making choices among laws and forms that optimally suit their needs because they are locked into existing forms. 74 Some might claim that state competition will produce a "race-to-the-bottom," where firms perversely choose statutes that are socially inefficient, perhaps because they hurt creditors.
Several arguments, however, support the proposition that business forms will evolve efficiently. First, with respect to the role of interest groups, there is strong reason to believe that lawyers can be the engines of efficiency. Transactional lawyers have much to gain from promoting efficient business laws in their states. 75 Such laws give firms incentives to physically locate in the enacting state and to hire local lawyers who are proficient in the local law. The potential free-rider problem is ameliorated by state lawyer licensing laws that exclude lawyers from some of the benefits of practicing under the law of a state in which they are not licensed and by the fact that lawyers earn individual reputational benefits from participating in law reform efforts. 76 These factors help solve problems on the supply-side of regulation 77 by giving a particular interest group the incentive to drive efficient law reform.
A second argument for efficient evolution is that, as Armen Alchian has observed, even if legislators lack knowledge, motivation, and foresight to supply efficient laws, such laws may nevertheless emerge through the "adaptive mechanism" of the marketplace. 78 Evolution through experimentation is consistent with Hayek's observation that "if left free, men will often achieve more than individual human reason could design or foresee." 79 These insights are relevant to both common 80 82 these statutes are best viewed merely as mutations that spurred evolution. The ultimate form and success of LLCs and LLPs depended on the ensuing process of jurisdictional competition rather than on the circumstances in which these business forms were born. Third, there are strong arguments against "lock-in" or "path dependence" as constraints on efficient evolution of statutory forms. These terms can be taken to refer to individuals' or firms' inability to adopt terms that, but for lock-in, would optimally suit their needs. 83 The most coherent explanation of lock-in is "network externalities," which asserts that, because individual economic actors do not internalize all network benefits, the most efficient products are not necessarily the ones that succeed in the market. 84 This theory has been applied to business association standard forms, 85 which depend on networks of users to create beneficial features such as case law and expertise. But there are several problems with this theory. Among other things, it is not clear what should be considered an "externality," because market actors can internalize the benefits from creating networks, and it will rarely be clear whether a product or business form has failed because of its inherent defects or because of network externalities. 86 Fourth, a race to the bottom is unlikely to occur with respect to closely held firms. Unlike publicly held corporations, legislators would not be competing for franchise fees. 87 Indeed, it has been argued that, because of this, there would be inadequate supplyside competition to provide closely held business forms. 88 But as noted above, transactional lawyers help drive this competition, and they do not have strong incentives to promote business forms that hurt creditors. Moreover, the strong trial lawyer bar has incentives to protect their tort creditor clients.
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The recent history of unincorporated business forms in the United States strongly supports efficient evolution through horizontal and vertical choice. First, and perhaps most strikingly, the LLC form has evolved rapidly since 1988 into a dynamic entity offering such features as flexible management and corporate-type continuity, rather than locking in the early Wyoming version of the LLC, which was based closely on the limited partnership. 89 Second, LLC statutes have spontaneously evolved toward uniformity with respect to the types of provisions for which uniformity is most efficient. 90 This compares favorably with the effects of the "official" Uniform Limited Liability Company Act promulgated by the NCCUSL. 91 Third, there is evidence specifically refuting the role of network externalities in the development of unincorporated business forms. The LLP is very similar to the LLC except that it is designed to overcome network effects by permitting partnerships to access the existing network of general partnership case law and forms while opting into limited liability. If network externalities really did impede efficient evolution, partnership-type firms likely would opt for the LLP rather than the LLC form. In fact, the opposite has occurred, and firms' choices between forms depend on state-specific regulatory and tax considerations rather than network effects. 92 This evidence suggests what might happen in a post-Centros Europe in which firms have greater ability to make horizontal and vertical choices. Indeed, there is direct evidence against a race-to-the-bottom in both Europe and the United States showing that firms tend to choose high-quality securities regimes even when they can choose lowerquality regimes. 93 All of this is not to say that business forms that evolve from horizontal and vertical choice necessarily are optimal. Firms may encounter some friction, including the effect of local regulations that firms can avoid only by locating their physical business elsewhere, 
The Evolving Partnership 17 which may limit firms' mobility enough to prevent development of optimal forms. For example, law firms necessarily are subject to ethical rules of the profession that apply in each state in which the firm practices. This keeps firms from avoiding inefficient ethical rules, such as rules that restrict noncompetition agreements and that therefore help prevent opportunistic exit. 94 The main point is not that evolution operates perfectly, but that offering some jurisdictional choice is likely to yield more efficient results-at least in the context of business forms-than rules promulgated by a single rulemaker.
Competition and Regulation as a Dynamic Process
Critics of jurisdictional choice might argue that many of the effects described in Section 4 are inefficient, particularly the erosion of federal and state regulation. However, it is important to keep in mind that erosion and evolution do not sweep away all regulation. With respect to state regulation, for example, professional firms must comply with substantial local regulations even if they can operate under the "internal affairs" rules of any state's business association statute. 95 Avoidance of regulation involves such difficulties as choosing contractual terms that would not be optimal but for the regulation, the need to vote and revise existing agreements when switching forms, and the extra costs of organizing under the law of a favorable jurisdiction and then doing business as a "foreign firm" in the home state. Thus, regulation will continue to be effective even with jurisdictional choice except to the extent that firms derive strong net benefits from avoiding the regulation even taking into account market constraints. Moreover, it is important to keep in mind that firms have market-based incentives to serve customers' needs even if they legally could adopt the rules of a lax jurisdiction.
IV. THE OUTPUT OF THE PROCESS: THE ELEMENTS OF PARTNERSHIP
This Part discusses the specific effects of the processes described in Part III. It shows the extent to which partnerships have been engaged in a continuous process of change that has increased partnership-type business firms' adaptation to their needs. The following Subparts review features of the general standard partnership form introduced in Part II and show both the theoretical uncertainty concerning what these features should look like and how experimentation in the "laboratory" of state laws has responded to this uncertainty.
A. Partner Liability
Vicarious liability of partners for the firm's debts is still the default rule for U.S. partnerships. 96 This reflects partners' incentives as profit-sharers and co-managers to 
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The Evolving Partnership 18 monitor the firm and the potentially high moral hazard from limited liability when ownermanagers deal with creditors. 97 Because creditors in these circumstances usually demand personal guarantees from owners, 98 making vicarious liability the default rule for contracts economizes on transaction costs. Owners of very closely held firms would gain little from tort limited liability because the firm's torts can often be attributed to the owners' acts. 99 Nevertheless, as discussed in the following Sections, it is not clear that vicarious liability should be the default rule for some, or even any, partnership-type firms. This uncertainty is reflected in variations in partner liability between the extremes of limited and vicarious liability.
Limited liability for Closely Held Firms
Even if vicarious liability is efficient for some firms, particularly owner-managed partnerships, limited liability may be an efficient default rule for other firms. Although commentators have highlighted the advantages of limited liability in facilitating public trading of shares, 100 limited liability may also be valuable in some closely held firms, particularly where ownership and management are specialized and even in some cases where owners manage the firm. 101 If this is the case for many closely held firms, it follows that limited liability should be available as a default rule rather than forcing firms to enter into nonrecourse contracts with casual trade creditors and forcing their owners to bear vicarious liability in tort suits where nonrecourse contracts are not feasible. Alternatively, it may be efficient to adopt modified forms of limited liability, such as focusing vicarious liability on managers or providing for limited liability only for certain types of debts. Indeed, as discussed below in this Section, various forms of vicarious and limited liability have been tested in the laboratory of state law.
It has been argued that shareholder limited liability for corporate torts is inefficient 102 and therefore is not part of the essential role of business forms. 103 . Hansmann and Kraakman distinguish limited liability from "affirmative asset partitioning," or shielding the entity's assets from claims by owners' creditors. Id. at 394-96. See also Armour & Whincop, supra note 17 (analyzing the "essential" role of affirmative asset partitioning in a broader framework of business organization rules); infra note 162 and accompanying text (discussing variations in the degree of affirmative asset partitioning between partnership-type and corporate-type firms, particularly regarding "liquidation protection" of the firms from owners' individual creditors).
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The Evolving Partnership 19 standpoint of the present Article's analysis, the main question is whether this assertion about inefficiency can be refuted by every state's acceptance of tort limited liability, including in closely held firms. One commentator has suggested that states' adoption of limited liability business forms is not evidence of efficiency because the forms were adopted over a brief period, without significant public debate, and primarily at the behest of lawyers. 104 In order to establish the inefficiency of the spread of LLC statutes, critics must ask why business lawyers were able to steamroll over all other interest groups in all fifty-one U.S. jurisdictions. States could have prevented the spread of limited liability within their borders, had they chosen to do so, simply by failing to recognize the LLC liability limitation. 105 Nor did LLC statutes move in under cover of night. The process took eight years from the time of the tax ruling that made LLCs viable until the last LLC statute was passed, during which time Westlaw reports that 350 law review articles were published with "limited liability company" in the title. 106 And trial lawyers, who long have vigorously pressed for extension of tort liability and opposed attempts to reform state tort and professional liability laws, lobbied hard against LLC statutes in several states, including Missouri, Ohio, Tennessee, Washington, and Oklahoma, 107 as well as against the California LLP act. 108 Finally, between the 1977 passage of the Wyoming law and the 1988 tax ruling, LLC statutes faced the significant federal tax classification hurdle, during which time opponents of limited liability might have prevailed at the federal level. 109 A benign explanation of the spread of LLC statutes is that they reflected closely held firms' increasing need for limited liability because of the increase in tort and malpractice exposure. Thus, LLC statutes represented a reverse swing of the tort pendulum after the tort revolution in the United States had left firms exposed to excessive tort risk. The statutes spread so quickly because, by the time of the 1988 tax classification rule, the need for them was well-recognized. In other words, the rapid spread of LLC statutes indicates the inefficiency not of the new rule, but rather of the pre-1988 tax rules that had constrained the passage of LLC statutes prior to that date. 110 It also shows how a dynamic system is able to react to inefficiency by providing an opportunity for regulatory arbitrage.
Exhaustion of Firm Assets
Owner liability rules do not involve a choice simply between the extremes of vicarious and limited liability. One option is requiring creditors to sue the partnership and exhaust its assets before they can recover from partners. Under U.S. partnership law, 113 These alternative rules raise the issue of which is best for partnership. The exhaustion rule obviously raises collection costs for creditors, while lifting partners' burden of paying creditors and then seeking indemnity from the firm. Creditors' costs arguably would exceed those of partners, who deal regularly with the firm. 114 On the other hand, the exhaustion rule may be a reasonable compromise for some firms between vicarious and full-fledged limited liability where personal liability addresses moral hazard problems but creditors' costs of suing the firm are not much higher than those of owners.
Because the efficiency of the exhaustion rule is unclear from the standpoint of pure theory, it should be tested in the laboratory of state laws. With NCCUSL's promulgation of across-the-board exhaustion in RUPA, coupled with increased availability of contractual choice of law in general partnerships, 115 states can accept or reject the RUPA rule, and firms can choose from among the various state rules. If states tend to adopt, say, the RUPA across-the-board exhaustion rule, and if firms tend to choose these statutes, this would indicate that this rule is efficient for most partnership-type firms.
The problem with a competition solution to these issues, however, is that federal bankruptcy law in the United States stifles full-fledged competition regarding the nature of limited liability. Bankruptcy law, among other things, overrules the dual priorities rule by providing for direct access by partnership creditors-through the bankruptcy trusteeto assets of bankrupt individual partners, and bankruptcy courts have enjoined creditors' actions against nonbankrupt partners. 116 All firms are subject to these rules in federal bankruptcy proceedings regardless of the otherwise applicable state law. 
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Limited Liability for Torts Only
Another possible approach to owner liability would be a rule of personal liability for contract but limited liability for torts. This approach would address the infeasibility of contracting out of vicarious liability as to tort creditors while providing by default for the liability that most contract creditors of closely held firms apparently want. 118 On the other hand, vicarious liability may not be the efficient default rule for contract claims, and distinguishing two sets of creditors imposes extra transaction costs on the firm. 119 Although the original Texas rule distinguished contract and tort claims, 120 less than a third of the LLP statutes now take this approach. 121 Thus, the laboratory of state laws generally has rejected what appears to be an inefficient liability rule.
Limited Liability in Limited Partnerships and the Control Rule
A third approach to owner liability is the mixed liability rule for limited partnerships, in which general partners have vicarious liability but limited partners have limited liability unless they participate in control. 122 This rule can be rationalized as a way to permit limited liability investments in an unincorporated firm, while minimizing the potential moral hazard problem with limited liability in closely held firms 123 by giving managers an incentive to act in creditors' interests. 124 The control rule no longer unduly restricts limited liability, as it did when firms had few other limited liability options, now that firms can combine separation of ownership and control and limited liability by forming LLCs.
The main counter-argument is that too few firms would opt for this approach to justify continuing to offer it. As with the other issues discussed in this paper, the best way to answer this question is through the laboratory of state competition. State law and contractual variations have made vicarious liability in limited partnerships vestigial. Limited partners' control liability under the existing version of the Revised Uniform Limited Partnership Act (RULPA) has been reduced-through an extensive safe harbor for permissible control acts-to a type of partnership by estoppel based on REV. 31 (1997) .
117. It has been argued that the transaction costs of entering into contracts regarding creditors' access to separate pools of owner and firm assets make legal default rules on such matters particularly important and binding. See Hansmann & Kraakman, supra note 102. But this does not preclude variation in these rules. Indeed, as transaction costs make legal default rules more valuable, they should also increase the value of competition and evolution regarding such rules in order to help ensure the rules' efficiency. Uniformity may be efficient if the rules are complex, entailing learning costs by third party creditors. See Kobayashi & Ribstein, supra note 81 (showing evidence that LLC rules regarding matters of this sort are, indeed, more uniform). However, the efficiency of uniformity does not necessarily follow from high costs of contracting around the default rule.
118 
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The Evolving Partnership 22 misrepresentation of general partner status. 125 At the same time, general partners can avoid liability by the simple expedient of incorporating. The advent of the LLP continued this evolutionary process. Several states explicitly permit limited partnerships to organize as limited liability limited partnerships (LLLPs) and thereby eliminate the vicarious liability of general partners and, in some cases, also of limited partners who participate in management. 126 LLLPs raise still further questions. On the one hand, now that limited partnerships can easily opt into full-fledged limited liability, the limited partnership statute arguably should tighten the control rule and general partner liability for the general partners that do not make the election, thereby preserving two distinct alternatives. On the other hand, because most limited partnerships will elect LLLP status if it is available, the statute arguably should eliminate vicarious liability for limited partnerships as simply a trap for the unwary, thereby making the LLLP in effect the default limited partnership. This issue was debated in the context of NCCUSL's revision of RULPA. 127 The final version of this provision provides for default personal liability of general partners. 128 However, the Reporter reflected the confused history of the revision on this issue in the following note to the April 2001 draft:
Having consulted severally with a majority of the Commissioners on the Drafting Committee, the Reporter believes that the Committee will vote to "flop" on the "flip"-i.e., to provide that, as a default rule, the general partner of a limited partnership is liable for the debts of the entity. If the Reporter's prediction is wrong (not an unprecedented event), the changes indicated above (and elsewhere) will simply be removed. 129 This suggests that uniform vicarious liability rule for limited partnerships was determined by how a particular committee felt at a particular time. But the laboratory of state legislatures considering whether to adopt the revision ultimately will, and should, determine the law on this issue.
Limited Liability as a Default Rule for All Partnerships
Limited liability in limited partnerships raises an additional question about the future of vicarious liability in general partnerships. If the state laboratory ultimately should decide that vicarious liability is simply a trap for limited partnerships, why not for general partnerships as well? One might respond that general partnerships are the default entity, unlike limited partnerships which the parties must commemorate by a state filing. But limited liability, like vicarious liability, can also be seen as a prescribed legal consequence of a particular relationship. The decision by the vast majority of firms to opt for limited liability arguably suggests that this is the efficient rule and that the legal consequence of forming a partnership should change accordingly. Full-fledged vicarious liability may not be an efficient default rule for a significant number of firms because the 
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The Evolving Partnership 23 collection costs of actions against individual partners and the increased monitoring costs of both partners and creditors under a vicarious liability rule probably exceed any benefits to creditors from the availability of a direct action. 130 Once again, this is a complex issue that is best decided in the laboratory of state law.
B. Partners' Financial Rights
There are several theoretically possible default rules for partners' shares in profits and losses, including equally (per capita), according to partners' financial contributions (pro rata), and per capita or pro rata by class of holder depending on their liability for the firm's debts and management responsibilities. As discussed below, these default rules reflect varying assumptions concerning firms' management and liability structures. As with the other issues discussed in this Article, the appropriate rule or mix of rules is difficult to determine as a matter of a priori theory.
U.S. partnership law provides that partners share equally in profits and losses after paying nonpartnership creditors. 131 Indemnification by the partnership and contribution by individual partners reconciles partners' loss shares with their vicarious liability for all partnership debts. Partnership statutes also deny partners interest and rent in addition to their profit shares except where they specifically contract to loan or lease property to the firm. 132 These rules contrast with the pro rata sharing rule for corporations and with the partnership rule in some non-U.S. jurisdictions. 133 The partnership equal sharing rule raises significant policy issues. 134 Fred C. Dobbs (Humphrey Bogart) observed in The Treasure of the Sierra Madre that "in any civilized place the biggest investor gets the biggest return." 135 The rule might be defended as based on the assumption that, in the absence of contrary agreement, the partners' profit share compensates them for all of their investments in the firm, including their credit contribution to a vicarious liability firm. This would explain why this default rule does not apply in limited liability firms and is so often varied by contract in firms where the equal-contribution assumption does not hold. 136 The default rule applies even to firms where the parties' contributions are not in fact equal but the parties have not contracted 138 Again, the laboratory of state laws should resolve these issues through horizontal and vertical competition. States can offer hybrid or variant business forms that provide alternatives to some of the general partnership default rules, including those regarding allocation of financial rights, without increasing general partners' information costs or uncertainty. For example, limited partnership statutes 139 and most LLC statutes 140 provide for pro rata financial rights.
C. Management and Control
Management and control default rules theoretically vary on a continuum according to their flexibility or rigidity, from rules providing for equality among partners with fixed categories of authority, to those creating classes of owners and managers with particular levels of authority. The more flexible the members' default authority, the greater the uncertainty costs associated with determining that authority and the need to allocate those costs between the firm and third parties.
Default partnership rules treat all partners equally regarding management and control: partners participate directly in management; 141 each partner has one vote rather than apportioning votes by the value of money contributions as under corporate law; 142 and all partners vote on the firm's decision, with a majority vote required to approve all ordinary decisions and unanimity required for extraordinary decisions, including amendment of the agreement and admission of new partners. 143 Equality rules for management, like those for financial rights discussed above, suit very closely held firms in which the partners' combinations of capital, service, and credit contributions can be assumed to equalize. At the same time, majority-vote rules avoid the high coordination costs of requiring unanimity on ordinary decisions. 144 The rules regarding a partner's power to bind the firm in transactions with third parties reflect this 
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The Evolving Partnership 25 equal allocation of power. Under U.S. law any partner normally can bind the firm in ordinary business transactions with third parties. 145 Similarly, because the default rules assume that partners are full-time co-managers, their acts in the ordinary course of business trigger partnership tort liability, as do acts by full-time employees of other types of firms. But even many closely held firms do not fit the model of active workermanagement. For example, larger partnerships need to centralize authority to minimize decisionmaking costs. Because of the basic partner equality assumption, the firm bears the burden of notifying third parties of limitations on partners' authority to bind the firm. 146 RUPA makes only a slight concession to this problem by providing a mechanism for binding third parties in real estate transactions where third parties can easily check a central record. 147 There is, therefore, a need for default rules that suit centralized management even in partnership-type firms. The limited partnership was once the only alternative set of default rules that U.S. law offered for closely held firms. The traditional limited partnership form clearly delineates classes of managing general partners, who have vicarious liability for the debts of the firm and can bind the firm in transactions with third parties, and non-managing limited partners, who have limited liability-unless they participate in control 148 -and no power to bind the firm. 149 The traditional limited partnership does not, however, suit the many closely held firms in which investor-employees want substantial say even if they do not exercise dayto-day control. State statutes initially accommodated this need by diluting the limited partnership control rule and permitting limited partners to participate more actively in management without losing their limited liability. These state statutory developments were reflected in 1976 and 1985 versions of the Uniform Limited Partnership Act (ULPA), which offered increasing levels of management flexibility. 150 The recent revision of ULPA has now completely eliminated the "control rule." 151 However, eliminating the clear demarcation between general and limited partners simultaneously raises general partnership type problems of third party uncertainty in determining member authority.
The LLC offers a compromise form of "chameleon" management: the firm can choose either direct partnership-type control by the members or centralized control by managers that is closer to, but not as rigid as, the limited partnership format. 152 
The Evolving Partnership 26 greater flexibility comes greater uncertainty for third party creditors than in limited partnerships as to whether particular individuals have authority to bind the firm. For example, limited partnership statutes generally provide that the certificate is notice to third parties that those designated therein as general partners are such. 153 LLC statutes generally do not have comparable provisions. 154 Thus, under most statutes courts would apply agency rules that would require the firm to notify third parties which non-managing members lack binding authority. 155 However, some states, particularly including Delaware, make the operating agreement binding as to members' and managers' authority, thereby effectively requiring third parties to check this agreement when dealing with the firm. 156 The main point is that the laboratory of state law, and not uniform law drafters, has produced governance structures that efficiently reflect the variety of firms' needs. Even where rules are embodied in NCCUSL's uniform partnership, limited partnership, and LLC acts, NCCUSL generally has followed rather than led the process. 157 For example, the LLC chameleon management structure had evolved in many state statutes before being included in ULLCA. 158 
D. Partner's Property Rights in the Firm
Partners have the right to sell or otherwise alienate their rights to distributions, unlike corporate shareholders, however, they cannot transfer their rights to participate in control without their co-partners' consent. 159 Like the other partnership default rules, this assumes that each partner is a co-manager and therefore is not fungible with other investors, as are corporate shareholders.
These rights raise at least two important issues. First, to what extent should partners be able to protect their interests in the firm from their individual creditors? The rights of partners' creditors must be balanced against those of the nondebtor owners to continue to exercise their substantial management rights free from creditors' interference. These owner and creditor rights may collide in partnerships. Unlike in a publicly held firm, an individual partner may be able to exercise significant control over the partnership and thereby restrict distributions that creditors otherwise would be able to reach by levying on the partner's interest. Moreover, unlike in a corporation, the creditor who levies on, or "charges," a partnership interest cannot, by foreclosure, take over the voting power of the stock because the charging creditor is no more than a transferee of the partner's financial rights. 160 Instead, the creditor's rights are subject to those of the owner, including the debtor himself. 
2006]
The Evolving Partnership 27
The laboratory of state law has dealt with this issue. State general partnership statutes vary as to whether a charging creditor can foreclose on the debtor's partnership interest. 161 This is a significant issue under general partnership law because foreclosure permits the creditor to obtain a judicial dissolution and liquidation of a partnership without an unexpired term. 162 Foreclosure and dissolution rights may or may not carry over from general to the limited partnership statutes under current law. Although these statutes do not explicitly provide for dissolution by members' creditors, 163 they incorporate general partnership terms to the extent that these are not inconsistent with the limited partnership statute. 164 This raises the question whether the general partnership provision on the assignee's right to compel dissolution is "inconsistent," 165 as one leading case has held. 166 The ULPA revision clarifies that issue through a special limited partnership provision that permits judicial dissolution actions only by a partner. 167 On the other hand, ULLCA provides both for foreclosure of LLC interests and for judicial dissolution on application by transferees of interests. 168 These variations set the stage for evolution and competition among both states and business forms on this issue.
The second issue regarding partner property rights concerns free transferability of management rights. Because restricted transferability assumes that members are comanagers, it arguably follows that the default rule should differ in firms where that assumption does not hold. Partnership-type statutes that include rules based on centralized management arguably should provide for free transferability of management rights for non-managing members. Yet restricted transferability of management rights is still the rule for all interests in partnership-type firms. This may be because such transferability is the tax and regulatory dividing line between corporate-type and partnership-type firms. 169 This may also be an example of tax and regulation trumping efficient state law evolution of business forms. On the other hand, a transferability-based distinction among business forms may be more efficient than other bases because it is less likely to induce firms to make inefficient tax or regulation-induced adjustments in form. 170 
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E. Fiduciary Duties
Because fiduciary duties minimize agency costs associated with the separation of ownership from management rights, they arguably should apply only when partners act as agents. 171 Indeed, imposing fiduciary duties when partners act as owners to protect their interests-for example, by voting on partnership transactions, selling their ownership interests, exiting the firm, or expelling other partners-actually could increase agency costs by inhibiting partners from monitoring managers. It follows that fiduciary duties should not apply, or at least not strictly require unselfish conduct, when partners act as owners rather than as managers or agents. Apart from optimal default rules, fiduciary duties are part of the contract among the partners and therefore should be subject to contrary agreement. 172 Finally, the statutes should provide some mechanism for enforcing fiduciary duties, again subject to contrary agreement. The following Subsections raise issues concerning fiduciary duties that can be, and have been, addressed in the laboratory of state laws.
Managers vs. Owners
To what extent should default duties reflect degrees of centralization of management? This issue mirrors those regarding financial rights, agency, and transferability discussed above. Given the model of co-equal ownership in the general partnership, it would seem to follow that partners would not have default fiduciary duties when they are acting solely as owners rather than as managers. That is, in this situation, partners would be able to act selfishly, subject to general contract and good faith principles. This is consistent with UPA section 21, titled "Partner Accountable as a Fiduciary," which requires partners to "account to the partnership for any benefit and hold as trustee for it any profits derived by him without the consent of the other partners" from partnership transactions. 173 Despite its title, this provision simply forbids a partner from taking more from the partnership than the partners have agreed. To be sure, the classic statement of partners' fiduciary duties, by Justice Cardozo in Meinhard v. Salmon, 174 seems to go much further:
Not honesty alone, but the punctilio of an honor the most sensitive, is then the standard of behavior. As to this there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has been the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by the "disintegrating erosion" of particular exceptions. [citation omitted] Only thus has the level of conduct for fiduciaries been kept at a level higher than that trodden by the crowd. 
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But close analysis of partnership cases reveals that courts, consistent with the language of UPA section 21, attend to the nature of specific contracts in applying fiduciary duties. 176 RUPA confuses the law by generally characterizing partners as fiduciaries and then ambiguously qualifying this characterization. RUPA section 404 defines "general standards of partner's conduct," to include an explicit "duty of loyalty" and a "duty of care." 177 In order to deal with the many cases referred to above in which partners were held not to be acting as fiduciaries, RUPA section 404 qualifies these general duties as follows:
(e) A partner does not violate a duty or obligation under this [Act] or under the partnership agreement merely because the partner's conduct furthers the partner's own interest.
(f) A partner may lend money to and transact other business with the partnership, and as to each loan or transaction, the rights and obligations of the partner are the same as those of a person who is not a partner, subject to other applicable law. 178
These provisions are unclear. 179 At their broadest, they can be taken to negate the general "standards" elsewhere in section 404. The most straightforward interpretation is that partners are not subject to a fiduciary duty when they are not acting as fiduciaries. This can be reconciled with the remainder of section 404, which does not impose a fiduciary duty on all partners, but literally only defines the "only fiduciary duties a partner owes to the partnership" 180 -that is, when one is owed.
Because of its ambiguity, RUPA section 404 eliminates whatever advantage might otherwise have been derived from statutory definition of partners' duties. This problem is exacerbated by the limited waivability of fiduciary duties under RUPA discussed below. Unfortunately, many of the states that have adopted RUPA, which now exceed a majority of U.S. jurisdictions, are taking along with it these undesirable features. This illustrates the potential harm that can be caused by promulgation of uniform law proposals. 181 Horizontal and vertical choice and statutory and common law evolution, however, mitigate the harm caused by RUPA. In particular, many LLC statutes clearly separate the fiduciary duties of managing members from the looser, good faith duties of nonmanaging members. 182 
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The Evolving Partnership 30 duty contracts, discussed in the next Subsection, further mitigate problems under standard form provisions. Questions concerning the consequences of centralization of management also arise regarding disclosure duties. It has been argued that, when ownership and management are separated, the non-managing owners should have relatively weak access to information to reflect their weak fiduciary duties regarding use of the information they obtain. 185 But it also could be argued that isolation from control creates a greater need for information and therefore justifies stronger information rights. Indeed, courts follow this approach when determining the applicability of the U.S. securities laws. 186 These questions are best resolved through firm-specific contracts that reflect variations concerning the potential for member abuse of information and through evolution of statutory default provisions in different states and business forms. For example, perhaps the information rights of limited partners, who are completely locked out of control by the limited partnership "control rule," should differ from those of nonmanaging LLC members who are not similarly impeded. Even within a given business form there is room for several different approaches. Reflecting these uncertainties concerning the optimal rule, U.S. jurisdictions have shown remarkable variability regarding members' information rights in LLC statutes. 187
Waiver of Fiduciary Duties
Whatever the statutory rules concerning fiduciary duties in partnership-type firms, they clearly should be, and essentially are, subject to contrary agreement. 188 There are strong policy reasons for permitting contractual tailoring of duties to particular relationships. Among other things, there may be considerable costs associated with empowering partners to sue under broad and ambiguous fiduciary duty rules. 189 The arguments against enforcement of fiduciary duty waivers are based mainly on the contracting parties' inability to protect themselves against oppressive contracts or to foresee potential harm. These arguments should have no more traction in business association contracts than in contracts generally. 190 In any event, because partnerships, like other business associations, clearly are voluntary relationships, contracts inevitably will hold sway. If a state forbids waivers in one or more forms, the parties can contract for a different business form or type of 186. These laws apply to the offer or sale of a "security," the existence of which has been held to depend significantly on whether the investor's participation in management was significant in producing the expected return. 
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The Evolving Partnership 31 relationship, or for application of the law of another state. The issue, therefore, is not whether the law forbids fiduciary duty waivers, but how costly it makes them. Delaware has taken the lead in enacting legislative provisions that explicitly permit contracting around partnership-type fiduciary duties. These provisions first entered Delaware's limited partnership act, 191 and now are also found in Delaware's LLC 192 and general partnership 193 acts. Several LLC statutes provide for broad power to waive fiduciary duties. 194 Courts have interpreted these provisions expansively to give full range to freedom of contract, subject to reasonable interpretation of fiduciary duty provisions, including general contractual good faith duties. 195 A few other states also permit full waiver of fiduciary duties in partnership-type limited liability firms. 196 Should statutes give parties the same freedom to waive fiduciary duties in all types of partnership-type firms? One might argue that there should be more stringent limits on contracting in general partnership-which is the default form for very informal firmsthan in LLCs and limited partnerships that require a filing and are usually done with the advice of counsel. On the other hand, because fiduciary duties may be inappropriate for closely held, owner-managed general partnerships, 197 restrictions on waiver may be most costly for such firms. Again, these issues arguably are appropriate for resolution in the state law laboratory. If, despite competition among forms, firms continue to form partnerships that are subject to anti-waiver rules, this provides some evidence that firms forming general partnerships prefer to be bound by restrictions on waiver. 198 A corollary to the point that partnership fiduciary duties are essentially contractual and subject to testing and evolution through competition and variation in state laws is that any excessive or inadequate fiduciary duties are attributable to restrictions on competition and variation. For example, attorney ethical rules in the United States are not subject to competitive forces. 199 In particular, ethical rules constrain law firms from restricting opportunistic exit and competition, 200 thereby leading to the sort of conduct Professor Hillman condemns in his article for this Symposium. 201 
Enforcement of Duties
Partners have rights against the partnership for their shares of profits or other compensation and indemnification, and against individual partners for contribution toward partnership losses or for damages for breach of fiduciary duty. U.S. law
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The Evolving Partnership 32 traditionally held that partners could not enforce these rights except in an action called an "accounting," generally brought on dissolution, that resolves all of the partner's rights and obligations in a single proceeding. 202 However, some cases recognized partners' rights to sue without an accounting, 203 and RUPA explicitly permits partners to use nonaccounting actions to enforce partnership rights. 204 Although the RUPA approach seems sensible, it is not free from doubt. Given the potential for litigation to disrupt the partnership relationship, the partnership default rule arguably should restrict such suits until global resolution on dissolution and winding up, when there is no more relationship to preserve. 205 That seems particularly logical in the very closely held general partnership. However, in firms with centralized management, partner suits may be needed as a way to police the firm's agents. Once again, this issue is appropriate for resolution in the laboratory of state laws. There is, in fact, variation among the states, particularly regarding explicit recognition of derivative suits in LLCs. 206 
F. Dissociation and Dissolution
As with other partnership issues, there is a range of policy choices regarding partner exit from the firm. On the one hand, given the restricted transferability of and limited market for partnership interests, partners need to be able to either dissolve the firm or sell interests back to the firm (or the other partners) in order to have a viable ability to exit the firm. Partner exit rights give partners control over their investments and thereby constrain co-partners' opportunism more effectively than the weaker powers to vote or to sue for co-partner misconduct. 207 Moreover, the stronger the partners' ownership rights in the firm's assets, the stronger their incentives to participate in developing these assets. 208 On the other hand, partner exit rights invite opportunistic conduct in the form of withdrawing property that is the product of joint investment, or threatening to do so in order to extort a payoff from their co-partners. This risk of opportunism, in turn, dilutes the partners' incentives to invest in the firm. 209 In general, the problem is one of finding the appropriate balance between these costs of exit and of continuity.
Partnership law in the United States began with the single UPA rule that each partner can dissolve the firm at will, even if contrary to the partnership agreement. 210 This sort of strong exit rule is appropriate for very closely held firms that consist of particular individuals making unique contributions and that change fundamentally when
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The Evolving Partnership 33 one individual leaves. However, the rule probably does not suit many partnerships that want rules that encourage the partners to stay. 211 Partners always have been able to contract around the UPA default rule by entering into a partnership agreement in which they agree to continue the firm notwithstanding a partner's exit. 212 The UPA also provides a kind of default continuation agreement for partners who agree to a partnership for a particular term or undertaking, pursuant to which the leaving partner must pay damages and is not entitled to share in the goodwill of the continuing firm. 213 Under either type of agreement, partner dissociation would cause only a technical dissolution after which the business of the firm would continue. But these agreements may not provide enough continuity for many firms because strong default exit rules may be traps lying in wait for partners who have neglected to provide for continuity in a particular situation. Moreover, even a technical dissolution may raise questions concerning the continuity of the partnership's rights and obligations in contracts with third parties. 214 RUPA eliminates even technical dissolution in the event of certain types of partner dissociation, as where the partner dissociates wrongfully or by death or bankruptcy 215 -the sorts of sudden departure where forcing buyout or liquidation can wreak the most havoc. Thus, the states now offer a choice between UPA and RUPA exit rules. 216 Even more importantly, states have developed additional variations through LLC and limited partnership statutes. In particular, some statutes have eliminated not only default dissolution upon member dissociation, but also the right to dissociate, meaning that members can take their services elsewhere, but may not be able to remove their investments from the firm. 217 This evolution was driven to some extent by the federal tax law changes that allowed much more flexibility in the types of firms that are entitled to elect partnership-type taxation. 218 It has also been affected by estate tax laws that impose higher taxes on interests in firms governed by state laws that provide by default for liquidation on partner dissociation. 219 Has state competition produced an optimal mix of exit rules? Eliminating partners' default exit right swings the pendulum toward permitting oppression of locked-in partners. Indeed, close corporations were long plagued by such problems, which triggered complex and unpredictable judicial remedies to relieve minority oppression. 220 The application of estate tax rules irrespective of the rights provided for in the agreement may have encouraged legislatures to provide for a higher level of default continuity than would have been the case apart from tax considerations. State competition and evolution arguably produced an optimal mix of rules if tax considerations are taken into account. 
The Evolving Partnership 34
G. Switching and Changing Forms
The many new forms that have been developed, and the changes within forms discussed above, raise problems as well as benefits. The basic issue is how to balance the benefits of legal evolution against the need to protect the rights of parties who are caught up in the changes. 221 To begin with, the proliferation of standard statutory forms creates a need for procedures that simplify the task of moving from one form to another. The traditional method in a general partnership was to dissolve and liquidate the firm, triggering tax and other costs of discontinuity. But the states have reduced switching costs by providing merger and conversion procedures that allow partnerships to combine with or become other types of entities without dissolving. 222 This promotes legal evolution by encouraging existing firms to move to the new forms. On the other hand, the ability to switch easily into limited liability forms may hurt third party creditors of the original business, among others.
This raises the broader topic of the effect of changes within statutory forms. Again, while these changes are an inherent part of the beneficial evolution described above, they may frustrate the expectations of those who have relied on the existing rules. For example, members or partners may have relied on dissolution and dissociation at will, and therefore may be hurt by changing the rules to restrict these rights.
Case law applying common law creditor-protection rules or the contract clause of the U.S. Constitution 223 may protect parties' expectations. The problem with these approaches, however, is that they are applied ex post by courts, and therefore may frustrate the expectations of some parties while attempting to protect those of others. Here, too, it is worth considering what the laboratory of state laws might accomplish regarding, for example, rules specifying prospective application of changes in dissociation and dissolution provisions.
H. The Limits of Variation in Business Forms
How many different business forms should there be? Here, too, important policy choices lie along a spectrum and are best addressed through state law competition and variation. There are costs to "linking" business forms or adopting "unified" business entity laws and thereby foregoing the advantages of facilitating regulatory arbitrage and providing different business rules to suit different types of firms. 224 On the other hand, linkage does have the important benefit of permitting firms to use case law, customs, and forms associated with both of the linked forms that aid in the application and interpretation of the statute and private agreement, thereby encouraging the development and use of new business forms. 225 The greater the number of forms, the greater are owners' and third parties' information costs of selecting and dealing with firms, and the less the potential for standardization and development of private forms and 
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The Evolving Partnership 35 case law interpretations. This suggests that standard forms should not provide every feasible combination of default rules. Because the current menu of choices has emerged from substantial state competition and evolution over the past few years, there is reason to believe that it efficiently reflects firms' needs. However, from a theoretical standpoint there is an additional option the states might consider-an open-ended "contractual entity" that enables firms to have the advantage of limited liability without having to confine themselves to an existing set of default rules. 226 This device might "incubate" new standard forms by encouraging parties to enter into new types of contracts.
V. IMPLICATIONS OF THE ANALYSIS
The above analysis holds lessons for statutory law development, including those underway in Europe. Most importantly, this Article demonstrates the benefits of "horizontal" jurisdictional competition to facilitate market-testing, variety, and evolution of laws. In this respect, the United States may have an inherent advantage over individual European countries where there are no significant subordinate political entities. It has been pointed out that "[f]or most of the last 300 years, the richest nation in the world has had a federal structure." 227 In other words, federal systems are likely to beat unitary jurisdictions in international competition.
The U.S. model also might work for Europe as a whole. The disappearance of international trade barriers may reduce the significance of whether countries are allied in a U.S.-style federal system. This suggests that the best path for Europe is to facilitate competition regarding business association laws rather than eliminating competition through "harmonization." To the extent that centralizing law-drafting functions is desirable, it can be best accomplished through promulgation of "model" laws rather than by compelling uniformity through federal mandates. 228 There may be, however, significant differences between Europe and the United States that prevent the development of U.S.-style competition in Europe. This difference is not constitutional, because there may be a firmer constitutional basis for jurisdictional competition in post-Centros Europe than in the United States. 229 Rather, inherent legal, cultural, language, historical and other differences among European countries may play a greater role in constraining firms' ability to choose from among different jurisdictions. Also, jurisdictional competition in Europe must overcome the "real seat" choice of law rule, which Centros has not necessarily displaced. 230 Moreover, lawyers may not be able to take the lead in law reform in Europe as they have in the United States 231 because of differences between lawyers' role and the structure of the bar in the two contexts. All of
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The Evolving Partnership 36 this is not to say that jurisdictional competition cannot arise in Europe. For example, LLP legislation in England apparently was provoked by competition from Jersey. 232 Moreover, the Centros line of cases may bring the end of the real seat rule as new firms establish in the United Kingdom to avoid the rule. 233 However, jurisdictional competition in Europe may never take the full-fledged U.S. form.
These differences suggest that it may be appropriate to design legal rules to compensate for the reduced feasibility of competition in the European context. These rules might mimic competition by providing for menus of business features within individual statutes. 234 Although a menu offered by a single lawmaker is not equivalent to jurisdictional choice, menus may be a viable, second-best alternative to facilitate adaptation and variation given inherent constraints on jurisdictional competition.
Europe may differ from the United States not only in terms of the competitive dynamic, but also in terms of the optimal rules and, therefore, the likely outcome of an efficient competition. In particular, there may be less need for limited liability for small firms given the reduced threat of tort liability in Europe as compared to the United States. The growth of limited liability in the United States may be partly attributable to the revolution in tort liability. 235 In Europe, by contrast, limited liability in small firms arguably adds little protection because owners of small firms would be liable for their own acts in any case, and most of their remaining business and personal liability would be insurable or subject to limitation by contract. 236 
VI. CONCLUDING REMARKS
As this Article shows, enforcing jurisdictional choice can have profound benefits for the evolution of business law. Because humans cannot accurately foresee and provide for the future, a market-oriented evolutionary process is preferable to government-imposed rules. Markets, not governments, have the wisdom necessary to guide firms in an uncertain world. Thus, policymakers should be wary of top-down planning and the hegemony of theory untested in the markets. Policy reform should focus on the mechanisms of legal evolutions and markets for law rather than on the substantive provisions of business law. These lessons have important implications for Europe as it enters the post-Centros age. 
